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1 PROCEEDTINGS
2 ED MARTIN, called as a witness by the

3 | Plaintiffs, having been first duly sworn, testified as

s>

foliows:

3 THE WITNESS: I do.

6 DIRECT EXAMINATION

7| BY MS. MOGENSEN:

8 Q. Good afternoon. I did get your affidavit and
9| it's going to be similar type questions today. I just
10 | want to get a little more clarity on some of your

11 | answers in there.

iz A. Ckay.

13 Q. As you know, this proceeding is about public
14 | records. And the first thing I want to ask you is what

15 | your understanding of what a public record is?

16 MR. SCOTT: Objecticon to form.

17 MR. CARROLL: Join.

18 MR. SCOTT: You can answer. I may, from time
19 to time, make objections on the record, but you

20 can still answer the guestions.

21 THE WITNESS: I think anything that I

22 received that deals with the City business, that
23 is a public record.

24 | BY M5. MOGENSEN:

25 Q. So as far as you're concerned, would that
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1 | include e-mail correspondence about City business?

2 A. Yes.

3 Q. Has your understanding of that changed over

[F=9

time? In other words, was that your understanding of it
5 | when you were elected as mayor?

6 A, Well, no, I wasn't as sure because I really

7 | hadn't had any briefings on what the public records

8 | were, and during the first few days there were -- for

9 | example, the City clerk had sent an e-mail to two

10 | council members talking about appointments to committees
11 | and so forth, and I wrote back, copying her, about

12 | getting together and talking over who wanted to be on

13 ! what committee. And she told me, she advised me, you

14} can't do that, and we didn't. So I didn't know for sure
15 | that that kind of thing was prohibited.

16 Q. You said that happened in the first couple of
17| days after you were elected?

18 A, Yeah, on the 8th or S%th of November, before we
19 | were sworn in and before we were actually -- I was

20 1 actually certified.

21 0. You mentioned that the City clerk gave you some
22 | instruction on that issue. Did you receive any other

23 | instruction about what a public record is from anyone

24 | else?

25 A, I don't recall having any instruction about
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1 | public records, per se. I just —-- I don't recall
2 | anybody sat down and said, here's what a public record

3| is, no.

1=8

Q. What do you —-- today, what deo you understand

5 | your duty to be as far as maintaining public records?

& A. My duty would be to maintain them all, and I

7| have been doing that since that became clear. There was
8 | some question about the records in the City computer as
9| to whether everyone was keeping them or whether the City

10 | clerk was keeping them and so forth.

11 0. I'm not sure I understand what you mean by
12 | that.
13 A. Well, all the e-mails that come in to the City

14 | go through a central server and at different times

15 | sometimes all members of the council get them. The

16 | question was who had to keep them. Did everybody have
17 ' to keep them or did the City clerk keep them or what.
18 | And the City clerk told me that unless she was copied in
19 | the thing, that she would not have any way of knowing
20 | something that might be just addressed to the council
21 | members, so that I always put a copy in to her and sent
22 | it if I saw that she was not included in the e-mail

23 | address.

24 Q. As far as your understanding about the City

25 | clerk not receiving an e-mail if she's copied, are you
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1| talking about e-mails sent to your City account, or are

2 | you talking about e-mails sent to personal accounts such
3| as Hotmail, Verizon, Yahoo, things of that nature?

4 A. City.

5 Q. When did you have that conversation with the

6 | clerk about her not maintaining City e-mails unless she

7 { was carbon copied?

8 A. I don't know exactly, but it was not in the

9| first few days.

10 0. We talked a moment ago about youf understanding
11 | of what your duty is to maintain the public records. It
12 | sounds like you kind of answered this a little bit, but

13 | has that changed over time also?

14 A. No. I'll tell you one thing that came up when

15 | there was a public records reguest, actually I think it

16 I was for the newspapers, and I sent all -~ in fact, when

17 | your public request came out, I think I was the first

18 | one to respond. I sat down at home and sent forward

13 | over a hundred e-mails that I had gotten from various

20 | citizens. And I asked, at that time, now that you have

2l | these, do I have to keep them on the computer or not, or
22 | are they in a central file? So that would give me some

23 { indication of the time when that was.

24 Q. What were you told as far as what your duty is

25 | to maintain them?
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1 A, That if they were on the City server, I sent
2 | them to the clerk or to my coffice, that I did not have

3| to maintain them at home.

4 Q. Do you know when you became aware of that?
3 A. Sometime during this process. I'm not sure
& | when.

7 Q. Have you had any training, since becoming

8 | mayor, about public records cor duty to maintain public

S5 | records?

10 A. Yes.
11 Q. When was that?
1z A. I went to a workshop that was held by the

13 | Florida League of Cities here in Sarasota, and I

14 | attended the session con public records and record

15 | retention, I think is what it was called. It was part
16 | of a longer workshop. I couldn't make the first day
17 | because I had a conflict, but I made the day that they
18 | spoke about public records and public retention. And
19 | also the City clerk and the City attorney gave a

20 | discussion on e-mails, per se, at a city council meeting
21 | in the last two weeks.

22 0. When did you attend the workshop?

23 A. It was in July, I think. It was the one that
24 { was held here at the Hyatt. And two other council

25 | members attended.
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1 Q. Have you ever seen a written policy for

2t retention of public records for the City of Venice?

3 A. No. I don't think so. I don't recall seeing
4 | one.
3 Q. I want to just make sure that I've asked you

6 | this as broadly as possible, so forgive me if it sounds
7| 1like I'm asking you the same thing. Have you ever been
8 | given a verbal City policy for retention of public

8 | records? As far as the official policy for the City of
10 | Venice.

11 A. I think the closest that I've come to that has
12 | been during this -- during the inquiries that people

13 | said you really have to kgep everything. The City clerk
14 | has said that. And that's when different

15 | council -- it was at a city council meeting and

16 | different council members said, well, the things that

17 | come in to the City, do they have to be filed or are

i8 | they automatically kept? There was some need to clarify
19 | that. I had been told conce by the City manager that

20 | e-mails I kept at home would open my home computer to

2l | investigation as public records.

22 Q. Do you remember when that was?

23 A. I don't. I would say I was elected in November
24 | and so it could have been around the first of the year.

25 | I'm not sure, honestly.
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10

1 Q. Do you remember if it was before this present

2| lawsuit was filed?

3 A. Yes.

4 Q. Yes, it was?

5 A. I think so.

6 Q. Has anybody ever talked tec you about retaining

7 | public records in electronic format as compared to paper
B | format?

9 A. Just that the e-mails were there. I didn't see
10 | that as a problem since I have a policy of keeping the
11 | e-mails. It was just sort of more convenient for me. I
12 | often do them at 9:00 at night or 10:OO.at night and
13 7 so ==~ but they're all pretty routine, thank you for your
14 | letter. You've seen -- you've probably seen a lot of
15 | them, or Michael has.

16 Q. Now, I mentioned earlier that you had completed
17 | an affidavit. In that affidavit you describe some

18 | private e-mail accounts. So is it fair to say that you
19 | have had private e-mail accounts?

20 A. Yes,

21 0. And, as I understand it, you had listed three

22 | that were currently active, is that right?

23 A Yes.
24 Q. And that's the edwilsonmartin@hotmail.com?
25 A. Yas.
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11
1 Q. And I think it's

2 | tiltingatwindmills@comcast.net?

3 A. Yes.

4 Q. And then there's a

53| tiltingatwindmills2@verizon.com, right?

6 A. Right.

7 0. Are those all your current active private

8| e-mail accounts?

9 A, Yes.

10 0. And I think you described an inactive one,

11 | ed@insideveniceflorida.com?

12 A. Yes.

i3 Q. Is that =- since November of 2007, is that the

14 | only other private e-mail address that you've used --

15 A. Yes,

16 Q. —-— that is no longer in use?

17 A.  Right.

18 Q. Now, you had stated in the affidavit that the

19 { Hotmail account was one that your wife had access to, is
20 | that right?

21 A. Yes. Well, she has a Hotmail account with a

22 | different name. She has -- Peggy is her name and she

23 | has one that is Peggy, but she knows my password and I
24 { know her password. And there have been times when she's

25 | asked me to get stuff. For example, she's in Canada
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12
1| right now and she can get it there sometimes, but she

2 | asked me to look and see if a letter had come in for

3 | her, that kind of thing.

4 Q. Is there anyone else that had access to your

5 | Hotmail account?

6 A. No, not that I know of.

7 Q. Do you know if your wife ever cleaned up your

8 | e-mail account in your Hotmail account?

9 A. I doubt it.
10 Q. Have you asked her about that?
11 A. No, but I know that she's not an e-mail person,

12 | so it would be unlikely.

i3 Q. As far as your tiltingatwindmillis@comcast.net

14 | account —-

15 A. Okay.

16 Q. -— does your wife have access to that account
17 | also?

18 A. No, I don't believe she does.

15 Q. Does anyone else?

20 A. No.

21 Q. Do you have any reason to think anyone else

22 | ever used that e-mail account while it's been yours?
23 A. No.
24 0. As I understand it from your affidavit, that

25 | particular e-mail account with Comcast was not storing
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13
1| your sent messages, is that right?

2 A. Yes.

3 0. Is that true for the duration of time that you
4 | had that account?

5 A. Yes, until I started filing these requests and
6 | the answers to the requests, and then I found that I had
71 a sent mail account on Hotmail which allowed me to

8 | really file a pretty -— I think a complete record of

9 | everything I had gotten. Certainly everything I had

10 | sent.

11 And so I wondered why it didn't have -- Comcast
12 | didn't have the same thing. But when I went to send it,
13 | it didn't show any messages. So I called them up and

14 | said -~ about that, and they said, well, you have to

15 | turn it on. And they told me how to turn it on, so I

16 ¢ turned it on. And I have been saving the sent e-mails,
17 I but I think that was probably after the record request.
18 0. Do you have a sense of what date that might

12 | have been as far as even what month when you turned on
20 | the save sent messages?

21 A, It would be after the requests came because

22 | that's what triggered me to do it. So I don't remember
23 | whether you began your inquiry in March or April. I'm
24 | not sure when it was.

25 Q. I have the same questions for you about your
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14
1 | Verizon account, the tiltingatwindmillsZ2@verizon.com.

21 As I understand it, that alsoc did not stere your sent

3| e-mails, is that right?

4 A. Right. I don't think it still does. I haven't
5| figured out how to turn it on, but it's very seldom used
& | because I used it when I switched from Heotmail. So, as
7| far as I know, I got very few, if any, City e-mails. By
8 | then people -- I had alerted people not to write me on

S | private accounts if they had City business, or I

10 | forwarded them immediately and sent them a copy saying I
13 | have forwarded this to the City. So I haven't been

12 | getting much on that.

13 c. I do want to talk to you a little bit about

14 | your reaction to people sending you things and how it's

15 | changed over the course of time in a moment, but I have

16 } a few more guestions for you about the Verizon account.

17 | Is that one that your wife also has access to?

18 A, No.

19 Q And she never has?

20 A. Not as far as I know.

21 Q Has anyone else shared that e-mail address with
22 | you?

23 A. No.

24 0. And you Jjust mentioned that you don't think

25 | that that, to this day, saves the sent messages, 1is that
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15

1| right?
2 A. Yeah, I'm not sure, to tell you the truth. I
3 | haven't had the computer for -- the two computers have

4 | been in custody for a month or so and I haven't really

5 | been using those. I have used a computer from the

6 | library, but I just haven't -- I just am aware that

71 frequently there is no mail in it. Or just a few

8 | political solicitations and things of that kind.

9 Q. Commonly known as spam.

10 Okay. We just talked about three accounts; the
11 | Hotmail account, the Comcast account, and the Verizon

12 | account. As far as the Hotmail account goes, did you

13 | send and receive e-mails regarding City business with

14 | that account?

15 A. Yes.

16 Q. And as far as the Comcast account goes, did you
17 | send and receive e-mails regarding City business on that
18 | account?

19 A. Yes. A smaller number.

20 0. And then with respect to the Verizon account we
21 | discussed, same question, did you send and receive City
22 | e=mails on that account?

23 A. There may be a few. That's pretty recent, that
24 | account. You know, they had this drive to get people to

25 | switch from Comcast, and I was one of those. That was
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16
11 this Spring some time.

2 0. And with the Verizon account where you're not

3| sure 1if it's even saving the sent e-mails today, is it

4| fair to assume that you weren't able to give your sent

5 e-mails to the clerk upon request for all e-mails sent

& | and received regarding City business?

7 A. I sent everything I had in. It's my policy to
8 | file them under mayor or airport or whatever, and I sent
9 1 all of those that were in that file to the City clerk.
10 Q. Okay. What I understand you to be saying is

11 | that you sent everything you could, but what I'm asking
12 | you -- it sounds to me like you're saying, and tell me
131 if this is right, that there are some sent mails that

14 | you could not furnish, is that fair?

15 A, It's possible, aithough usually if they were

16 | City business they would have been in incoming to

17 | trigger it. Because the way that happened is that

18 | people would write me and say they had a problem, their
1% | street light wasn't on or they were upset about this,

20 [ that, or the other thing, and I would write them back

21 } and tell them we'll look into it, something like that.
22 | Usually very brief exchanges, as I'm sure you've seen a
23 | few if you read them. And those, I sent all of those.
24 1 T'm going to say there probably was less than a dozen of

25 | the e-mails from that account, maybe less than half a
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17
1] dozen, 1 really don't know, but because it was opened
2 | after the process had started and I e-mailed people and

3¢ told them, you know, don't send me City business on my

1=8

home e-mail anymore.

5 Q. Okay. Let's have the same discussion regarding
6 | the Comcast account. I think you already mentioned that
7| you did send and receive some City e-mails on that

8 | account, right?

9 A. Yes.

10 Q. And that one, for a period of time, we already

11 | talked about, did not store your sent messages, is that

12 ¢ right?
13 A. Right.
14 Q. So would it be fair to say that there are some

15 | sent messages that you could not furnish to the City

16 | clerk upon the public records request?

17 A. Yeah, if they didn't have an incoming.

18 G. So if it's something that you had sent without
1% | an incoming, you would not be able to have furnished

20 | that upon that reguest?

21 A. Yes. I don't recall that happening, by the
22 | way.
23 Q. What period of time would we be talking about,

24 1 T would guess from November 2007 till what period of

25 | time where you didn't have the sent saving ~- where you
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18
1 [ didn't have your sent messages being saved for the
2 | Comcast account?
3 A. When did you file this suit?
4 0. I don't even know the answer to that.
5 MR. CARROLL: I think it was May.
6 MR. BARFIELD: Late May. Third‘week in May.
7 THE WITNESS: I would say from around that
8 time, that's -- it could have started before that
9 because the newspaper asked for those documents
i0 before that, so let's assume it was a month.
11 Let's say April. And so that's when I started
12 looking to find all the documents I could find,
13 ¢ and that's when I became aware of that. I had
14 that account for a long time because that's the
15 account that went with my column. And I had been
16 writing a column for the newspaper for four or
17 five years and that's how people started writing
18 me to tiltingatwindmills, which was the address I
19 put in the newspaper for people who wanted to
20 contact me.
21 | BY MS. MOGENSEN:
22 Q. Let's talk for a minute about the actual
23 | computer machines that were used to access these private
24 | e-mail accounts we talked about. There are two that you
25 | just mentioned that have already been tied up in this
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1| litigation®?
2 A. Yes.

3 Q. Where are those from? What physical location

i

did you keep those?

5 A. They're both in one room, although cone of them
6 | is a desktop, which was my primary one. It's five years
7| old or something. The other was a laptop, and that went
B ! with me on vacation or sometimes to business trips to

9 | New York, but when it was in-house it was in the same

10 | room as the desktop.

i1 {Mr. Robinson left the deposition room.)

12 0. Are there any other physical machines that you
13 | used to retrieve your e-mails, send and receive e-mails,
14 | from regarding City business?

15 A. Yeah, I have used machines when I was away on
16 { trips. There are library machines that I went to to

17 | check my e-mail and so forth and conceivably wrote back
18 | from there, and using those same accounts. So they

19 | would have showed up in the accounts.

20 Q. You mean like public libraries?
21 A. Yes.
22 Q. And possibly hotels where they have the

23 | courtesy desk and all that?
24 A. Yes, exactly. ©Not often, but the public

25 | 1ibrary was a factor because I don't have -- the cottage
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1| that we rented doesn't have telephone or any other

2 | services, including drinkable water, but -- so I went to
3| the library to see what was going on at the City and

4 | what was going on.

] Q. Other than those public machines, are there any
6 { others that you own or that you regularly use?

7 A. Yes. I own one new one now, one new laptop,

8 i which I bought because I really couldn't get along

9 | without the two machines I had for all this time. And
10 | so I brought that -- I had been thinking about buying it
11 | because my old machine was very slow.

12 Q. And do you also have a computer issued by the

13| City, or is that one of the ones we already discussed?

14 A. I have one for the City as well.
15 (Mr. Robinson entered the deposition rcom.)
16 Q. You had mentioned in your affidavit that you

17 1 use the Outlook program for at least one of your private

18 | e-mail accounts. Could you tell me again which one that

19 | is?

20 A. Yes. That was the ed@insideveniceflorida.com.
21 Q. Did you use QOutlook for any of the others?

22 A. Not that I know of. Unless it went through —-

23 | like, I don't know whether Hotmail goes through Outlook
24 t or not, but I don't think it does because

25 | occasionally ——- let's say I wanted to send in a form for
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1| a reservation for a hotel, and I would get a message

2 | that says Outlcok doesn't handle the e-mails anymcre, or

3 | something like that, so I didn't use it. But this one

4 | was set up when the website was set up. It was set up

5| to take the address. To create that address rather.

6 Q. Did you use any other similar programs that

7 | handled e-mail, like Novell or Eudora, or anything like

B i that?
9 A. No.
10 Q. When you access your Hotmail account, do you do

11 | that by going to www.hotmail.com, or does it come

12 | through something else?

13 A. Hotmail.com.

14 Q. Same thing for Comcast --

15 A. Yes, and Verizon. All three.

16 Q. Are you familiar with the archive settings on

17 | your e-mail addresses, or 1s that beyond what you do

18 | with your e-mail?

19 A. T don't. The only place I see and show up is,
20 | 1ike, in Google. Google seems to -- if I put in the

21 | first couple of letters, it pops down addresses.

22 Q. I think we touched on this a little bit, but I
23 | want to make sure we've covered it completely. When

24 | you -- when your understanding of what public records

25 | were and the handling of them began to change, you had
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